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THE REGULATORY INFRASTRUCTURE 
OF THE RESIDENTIAL CONSTRUCTION 
INDUSTRY IN ONTARIO 
When it comes to the establishment, regulation, and enforcement of 
standards for the construction and demolition of residential buildings in 
the Province of Ontario, it is the Building Code Act, 1992, the Ontario 
Building Code, and the municipal by-laws derived therefrom, which 
govern. 

Prior to the proclamation in 1974 of Ontario’s first Building Code Act 
and the enactment of Ontario’s first building code in 1975, individual 
municipalities had generally been responsible for the development of 
their own building codes, which resulted in piecemeal and fragmented 
regulation and enforcement across the province. The introduction of a 
new regulatory environment, however, addressed this problem by estab-
lishing uniform province-wide construction standards. 

Today, there is also a myriad of other provincial enactments that deal 
directly or tangentially with various aspects of construction, but those 
statutes and regulations do not address the governance and enforcement 
of standards for construction specifically in the residential sector in 
Ontario. 

 

Harvey J. Kirsh, B.A., LL.B., LL.M., C.Arb., C.S.
Consulting & Founding Editor 
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The Building Code Act, 1992 and the Ontario 
Building Code 

Since the repeal in 1992 of Ontario’s former Building Code 
Act, residential construction in the Province of Ontario has 
been regulated by the revised Building Code Act, 1992 
[BCA]. 

The new BCA and its regulations superseded all municipal 
by-laws respecting the construction or demolition of residen-
tial buildings. 

In the BCA, the term building code is defined collectively to 
mean the regulations made under s. 34 (the “Building 
Code”); in this regard, it is to be noted that s. 34 gives the 
Province extensive and wide-ranging authority to make 
regulations governing the standards for the construction and 
demolition of residential buildings erected before or after 
the coming into force of the legislation in 1992. By way 
of example, the Province, by regulation, is authorized 
(1) to regulate the design of residential buildings and the 
use to which they may be put; (2) to govern the manner of 
construction and types and quality of materials used; 
(3) to specify the applicable laws with which compliance 
must be achieved before a conditional building permit may 
be issued; (4) to prescribe the type and manner of inspec-
tions; (5) to establish rules and policies to be observed in 
the interpretation of the Building Code; (6) to require the 
approval of an inspector in respect of any method, matter, 
or thing; and (7) to prescribe conditions under which all or 
any part of a residential building may be occupied. 

Furthermore, the Province may also make regulations  
establishing standards for maintenance, retrofit, operation, 
occupancy, and repair that existing residential buildings must 
meet, even when no actual construction is contemplated. 

With respect to residential buildings, the express purpose of 
the Building Code is to establish standards for public health 
and safety, fire protection, structural sufficiency, energy 
and water conservation, and environmental integrity; to es-
tablish barrier-free requirements; and, further, to establish 
processes for the enforcement of those standards and 
requirements. 

 

 

CONSTRUCTION  
LAW LETTER 

Construction Law Letter is published six times 
a year by LexisNexis Canada Inc., 123 Commerce 
Valley Drive East, Suite 700, Markham, Ont., L3T 
7W8, and is available by subscription only.  
Design and compilation © LexisNexis Canada Inc.  
1984-2015. Unless otherwise stated, copyright in  
individual articles rests with the contributors. 

ISBN 0-433-40930-4 ISSN 433409304 
ISBN 0-433-44380-4 (Print & PDF) 
ISBN 0-433-44664-1 (PDF) 

Subscription rates: $260 
                               $360 (Print & PDF) 
EDITORS 
Editor: 
Markus Rotterdam 
Dipl.-Jur., LL.M. 
Glaholt LLP 
Consulting & Founding Editor: 
Harvey J. Kirsh 
B.A., LL.B., LL.M., C. Arb., C.S. 
Kirsh Professional Corporation 
Contributing Editor: 
Howard Krupat 
B.Sc. (Hons), LL.B. 
DLA Piper (Canada) LLP 
Founding Editor: 
Paul Sandori 
Dipl. Ing. Arch. 
Revay and Associates Limited 
LexisNexis Editor: 
Boris Roginsky 
B.A. (Hons) 
LexisNexis Canada Inc. 
Tel.: (905) 479-2665 ext. 308 
Fax: (905) 479-2826 
E-mail: constructionlaw@lexisnexis.ca 
EDITORIAL BOARD 
The Right Hon. Madam Justice Beverley M. 
McLachlin, Chief Justice of Canada ● The Hon. Justice 
R. Roy McMurtry, former Chief Justice of Ontario ● 
The Hon. Justice Gordon Killeen, formerly of Ontario 
Superior Court of Justice ● Michael A. Atkinson, 
President, Canadian Construction Association ● David 
I. Bristow QC, Toronto ● John R. Singleton QC, 
Singleton Urquhart, Vancouver ● W. Donald 
Goodfellow QC, Calgary ● William M. Pigott, 
Miller Thomson LLP, Toronto ● Master David H. 
Sandler (Ret.), Ontario Superior Court of Justice ● 
The Hon. Justice Michael F. Harrington, Court of 
Appeal of the Supreme Court of Newfoundland and 
Labrador 
Note: Readers should not rely solely on the interpretation of a court decision 
summarised in this publication, but should consult their own solicitors as to 
the interpretation of the written reasons rendered by the court. The 
publishers and editors disclaim any liability which may arise as a result of a 
reader relying upon contents of this publication. The opinions expressed in 
the articles are those of the authors, and not necessarily those of the 
publisher and editors of the Construction Law Letter.



 CONSTRUCTION LAW LETTER • Volume 32 • Number 1 
 

 3

Definition of Roles for Those Involved 
in Construction and Demolition 

In its introductory sections, the BCA defines and 
delineates, in general terms, the roles of 

(1)  “every person who causes a building to be 
constructed”; 

(2)  any designer whose design is “to be submitted 
in support of an application for a permit under 
[the BCA]”; 

(3)  any “builder” who is “to construct the building 
in accordance with the permit” that is to be 
“issued by the chief building official”; 

(4)  all “manufacturers, suppliers and retailers of 
products that are intended for use in Ontario in 
the construction of a building for a purpose 
that is regulated by this Act or the building 
code”, in order to ensure that the products 
comply with legislative standards; 

(5)  any “registered code agency”, which may be 
appointed (i) to review designs and other ma-
terials for compliance with the Building Code, 
(ii) to issue plans review certificates, (iii) to is-
sue change certificates, (iv) to inspect the con-
struction of a building for which a permit has 
been issued, (v) to issue final certificates, and 
(vi) to perform such other functions as may be 
authorized under the BCA or the Building 
Code; 

(6)  any “chief building official”, who is to establish 
operational policies for, and to coordinate and 
oversee the enforcement of, the BCA and the 
Building Code, including the issuance of per-
mits required for residential construction; and 

(7)  any “inspector” who would “exercise powers 
and perform duties under this Act and the 
building code in connection with reviewing 
plans, inspecting construction, conducting 
maintenance inspections and issuing orders”. 

Provincial and Municipal Enforcement 
Authorities 

The Minister of Municipal Affairs and Housing 
is generally responsible for the administration of 

the BCA. The legislation also designates a number 
of Enforcement Authorities, including (1) the di-
rector of the Building and Development Branch of 
the Ministry of Municipal Affairs and Housing and 
his/her delegates, and (2) a provincial board of 
health, planning board, or conservation authority 
where the enforcement of the Building Code re-
lates to sewage systems. 

However, it is important to note that each Ontario 
municipality (either individually, or jointly with 
one or more other municipalities) is responsible for 
the enforcement of the BCA within the particular 
municipality (except where otherwise provided in 
the legislation). 

Municipalities (also either individually, or jointly 
with one or more other municipalities) undertake 
such enforcement responsibilities by appointing a 
chief building official and such inspectors as may 
be necessary. 

The Province, however, is responsible for the en-
forcement of the BCA in a territory without any 
municipal organization. Furthermore, a municipali-
ty may enter into an agreement with the Province, 
delegating the enforcement of the BCA in that mu-
nicipality to the Province. 

Building Permits for Construction or 
Demolition 

Where a municipality, a provincial board of health, 
a planning board, or a conservation authority has 
jurisdiction and authority for enforcement, they 
may prescribe classes of building permits and may 
provide for applications for permits required for 
any stage of residential construction or demolition 
(accompanied by such plans, specifications, docu-
ments, and other information as is prescribed). 

Section 8(1) of the BCA provides that “[n]o person 
shall construct or demolish a building or cause a 
building to be constructed or demolished unless a 
permit has been issued therefor by the chief build-
ing official”. To the extent that there is any discre-
tion to be exercised by the chief building official in 
issuing a permit, it would be subject to the specific 
requirements, conditions, and criteria set out in s. 8. 
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Inspection 

Section 8(13) of the BCA provides that “[n]o per-
son shall construct or demolish a building or cause 
a building to be constructed or demolished except 
in accordance with the plans, specifications, doc-
uments and any other information on the basis of 
which a permit was issued or any changes to them 
authorized by the chief building official”. 

In this regard, at the various stages of residential 
construction that are specified in the Building 
Code, the chief building official is to be notified 
that the building or site is ready to be inspected, at 
which time an inspector shall carry out the inspec-
tion within a prescribed period. 

Notice is then to be given to the chief building of-
ficial once the construction has been completed, 
whereupon there is to be a final inspection. 

An inspector may require the production for in-
spection of drawings or specifications that may be 
relevant to the building. For the purposes of the 
inspection, the inspector may also be accompanied 
by a person who has special or expert knowledge 
in relation to buildings, and may also conduct ex-
aminations or take tests, samples, or photographs 
necessary for the purposes of the inspection. 

No one may occupy or use, or permit another per-
son to occupy or use, a residential building that is 
newly constructed unless and until there has been 
final inspection specifying compliance in all re-
spects with the requirements of the BCA and the 
Building Code. 

Municipal Property Standards 

In addition to each Ontario municipality having 
responsibility for the enforcement of the BCA, 
the council of a municipality may pass by-laws 
(1) prescribing standards for the maintenance and 
occupancy of property within the municipality; 
(2) requiring property that does not conform with 
the standards to be repaired and maintained, or the 
site to be cleared of all buildings, structures, de-
bris, or refuse and left in graded and levelled con-
dition; and (3) prohibiting the occupancy or use of 

such property that does not conform with the 
standards. 

Unsafe Buildings 

An inspector may enter upon land and into build-
ings at any reasonable time without a warrant for 
the purpose of inspecting a residential building to 
determine whether it may be unsafe (i.e., structur-
ally inadequate or faulty for the purpose for which 
it is used, or in a condition that could be hazardous 
to the health or safety of persons in the normal use 
of the building, persons outside the building, or 
persons whose access to the building has not been 
reasonably prevented). 

Maintenance Inspection Programs 

An inspector may enter upon land and into build-
ings at any reasonable time without a warrant 
for the purpose of conducting a maintenance 
inspection. 

Dispute Resolution, Reviews, and Appeals 

The BCA provides mechanisms for reviewing, 
challenging, or appealing technical and other deci-
sions of the chief building official, inspectors, and 
other enforcement authorities. For example, the 
chief building official (who incidentally has au-
thority to exercise any of the powers or perform 
any of the duties of an inspector) may review and 
amend or rescind an order made by an inspector. 

The BCA continues the established role of an inde-
pendent Building Code Commission, whose role it 
is to resolve disputes concerning the sufficiency of 
a permit applicant’s or holder’s compliance with 
the technical requirements of the Building Code. 
Section 24(3) of the BCA gives the Building Code 
Commission the final and binding jurisdiction and 
authority to determine a dispute and to substitute 
its own technical opinion for that of the chief 
building official, registered code agency, or 
inspector. 

A person who is allegedly aggrieved by an order or 
decision made by the chief building official, regis-
tered code agency, or inspector may appeal to the 
Ontario Superior Court of Justice. 
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Building Materials Evaluation Commission 

The BCA also continues the established role of a 
Building Materials Evaluation Commission, whose 
responsibility it is, among other things, to examine 
and to conduct research on construction materials, 
systems, and building designs, and upon applica-
tion, to authorize the use of any innovative materi-
al, system, or building design. 

Ontario’s Minister of Municipal Affairs and Housing 
or, by delegation, the director of the Building and 
Development Branch of the Ministry has discretion 
to approve the use of innovative materials, sys-
tems, or building designs evaluated by a materials 
evaluation body designated in the Building Code; 
adopt an amendment to a code, formula, standard, 
guideline, protocol, or procedure that has been 
adopted by reference in the Building Code; or ap-
prove the use of alternative materials, systems, 
and building designs that, in the opinion of the 
Minister, would achieve the level of performance 
required by the Building Code. 

Federal Aspects of Residential 
Construction Industry in Ontario 

Under the Constitution of Canada, the regulation 
of construction, dating back to 1867, has been the 
exclusive responsibility of the provinces and not 
the federal government. Unfortunately, this meant 
that at least in the early years of regulation, there 
was a patchwork of provincial, and sometimes 
municipal, building codes across the country. 

In 1941, the federal government published its first 
model for a National Building Code of Canada, 
which set out technical provisions for the design 
and construction of new buildings, and for the al-
teration, change of use, and demolition of existing 
buildings. However, the model Code had no legal 
status or force in law unless and until it was adopt-
ed and implemented by the various provinces and 
municipalities across Canada during the ensuing 
years. Revised versions of that model Code were 
updated approximately every five years. 

The Canadian Commission on Building and Fire 
Codes and its various committees have been 

responsible for the development of a suite of 
model codes, entitled the “National Model 
Construction Codes” (including the National 
Energy Code of Canada for Buildings 2011, 
the National Building Code of Canada 2010, 
the National Fire Code of Canada 2010, and the 
National Plumbing Code of Canada 2010), which 
model codes are in turn published by the National 
Research Council of Canada under the auspices of 
its Canadian Codes Centre. 

The Canadian Construction Materials Centre, 
which is a division of the National Research 
Council of Canada, offers a national evaluation 
service for all types of construction materials, 
products, systems, and services. Its evaluations are 
based on the requirements of the National Building 
Code of Canada or provincial/territorial Building 
Codes, and its evaluated products are used in 
commercial and residential buildings. 

Ontario’s Building Code is largely harmonized 
with the model national construction codes, which 
set guidelines that could be adopted (or adapted to 
suit regional needs) as regulations by provinces to 
promote consistent construction standards across 
Canada. 

Despite it being a “model” code, the National 
Building Code of Canada is the applicable code for 
most construction projects under federal jurisdic-
tion, such as military bases, federal government 
lands, first nation reserves, and airports. 

There are also other federal enactments that deal 
with various aspects of construction. For example, 
residential insulation is governed by the Energy 
Efficiency Act and the Hazardous Products Act. 

On June 23, 1992, the Canadian Parliament passed 
the Energy Efficiency Act, which was proclaimed 
in force on September 1, 1992. According to its 
preamble, that legislation is “An Act respecting the 
energy efficiency of energy-using products and the 
use of alternative energy sources”. Among other 
things, it generally deals with the promotion of en-
ergy efficiency and alternative energy sources and 
also regulates the importation of an energy-using 
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product into Canada, and the sale, lease, or ship-
ping of an energy-using product from one province 
to another. 

Furthermore, the federal Hazardous Products Act 
provides in its preamble that its purpose is “to pro-
hibit the sale and importation of hazardous products 
[such as, for example, urea-formaldehyde–based 
thermal insulation] that are intended for use, han-
dling or storage in a work place”. The legislation, 
among other things, generally deals with the sale 
or importation of hazardous products (as identified 
in the legislation) that are intended for use, han-
dling, or storage in a work place in Canada. Part III 
sets out the mechanics for administration and en-
forcement, including the designation and role of 
inspectors and analysts in verifying compliance or 
preventing non-compliance, and the seizure, stor-
age, and analysis of targeted products. 

However, other than the foregoing, and unlike the 
provincial legislation, regulations (including the 
Building Code), and municipal by-laws discussed 
above, the Energy Efficiency Act and the Hazardous 
Products Act, as well as other federal enactments 
dealing with public health, consumer product safe-
ty, fire safety, and energy efficiency, do not pur-
port to establish, regulate, or enforce any standards 
for the construction or demolition of residential 
buildings. 

Conclusion 

From a constitutional perspective, the regulation of 
construction, dating back to 1867, has been the re-
sponsibility of the provinces and not the federal 
government. 

Ontario’s Building Code Act, 1992, the Ontario 
Building Code, and the municipal by-laws 
derived therefrom idiomatically “cover the water-
front”, in terms of having exclusive jurisdiction 
and authority with respect to the establishment, 
regulation, and enforcement of standards for the 
construction and demolition of residential build-
ings in the Province of Ontario. 

Although the National Model Construction Codes 
(including the National Energy Code of Canada for 
Buildings 2011, the National Building Code of 

Canada 2010, the National Fire Code of Canada 
2010, and the National Plumbing Code of Canada 
2010) generally have no legal status or force in law 
unless and until they are adopted and implemented 
by the various provinces and municipalities across 
Canada, they may constitute the applicable codes 
for most construction projects under federal juris-
diction, such as military bases, federal government 
lands, first nation reserves, and airports. 

CASE SUMMARY 

 

 

 

 

 

 

PARTIES IGNORE ARBITRA-
TION AGREEMENTS 
AT THEIR PERIL 
Lafarge Canada Inc. v. Edmonton (City) 

A recent decision of an Alberta court in Lafarge 
Canada Inc. v. Edmonton (City) confirms that a 
party choosing to commence an action in the face 
of a valid agreement to arbitrate runs the risk of 
being left without a remedy. In Lafarge, the court 
struck Lafarge’s claims because the limitation pe-
riod expired before Lafarge had commenced its 
claims in the proper forum—arbitration rather than 
litigation. The court confirmed that commencing 
litigation when arbitration is the proper forum does 
not stop the limitation period clock from running, 
noting that parties must abide by their agreement 
to arbitrate. The court also said that it was too late 
to commence arbitration now that the limitation 
period had expired; it was unmoved by Lafarge’s 
plea that it would be left without a remedy despite 
its allegation that the defendant had unduly de-
layed bringing the motion to strike the action. The 
court held that the expiry of the limitation period 

Peter K. Doody 
Borden Ladner Gervais 
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was determinative because its jurisdiction to stay 
or not the action expired with the limitation period; 
but even if it had such jurisdiction, it would still 
have struck out the action. 

Facts: Parties Agree to Arbitrate, Court 
Action Commences, Limitation Period 
Expires 

The City of Edmonton contracted with Lafarge 
Canada Inc. in May 2007 to supply storm sewer 
pipe. The contract required Lafarge to deliver pipe 
on June 22 and July 20 of the same year and speci-
fied that if the deliveries were late, the City could 
set off against the purchase price any damages or 
costs it had suffered due to the delay. The parties 
agreed to arbitrate any disputes under the contract. 
Both deliveries were late. On July 24, the City ad-
vised Lafarge that it would hold Lafarge responsi-
ble for its costs due to the late deliveries. Lafarge 
disputed the City’s right to do so. In May 2009, the 
parties entered into a standstill agreement in which 
they agreed that neither would assert a limitation 
period defence to any proceedings commenced 
within three months from the termination of the 
agreement. Lafarge terminated the standstill 
agreement on February 2, 2011 and commenced a 
court action on February 14, 2011, seeking 
$889,511—the balance of the contract price held 
back by the City. 

The City submitted a jurisdictional defense to the 
court on the basis that the parties had agreed to 
submit any dispute to arbitration. The City’s law-
yer wrote Lafarge’s lawyer, stating that he thought 
arbitration might be mandatory and suggesting 
Lafarge commence arbitration within the three-
month period. Lafarge did not do so. Instead, it 
continued with the litigation and, in July 2011, 
served its affidavit of records in the lawsuit. 

The case went to the Alberta courts on three 
occasions. 

Commencement of a Court Action Does 
Not Commence Arbitration 

First, in June 2012, the City applied to the Court of 
Queen’s Bench for orders striking out the Statement 

of Claim, staying the action on the basis of the arbi-
tration clause, and declaring that the arbitration of 
the dispute was barred by the expiry of the limita-
tion period. The court dismissed the City’s applica-
tion, holding that the Statement of Claim was a 
“commencing document” to start the arbitration 
and that since it was issued within the time referred 
to in the standstill agreement, the arbitration had 
been “commenced in a timely way”. 

On appeal, the Alberta Court of Appeal reversed 
the lower court’s decision, holding that an action is 
a distinctly different process from an arbitration. 
The court said that the legislature has clearly indi-
cated a policy choice by which a court is required 
to stay an action commenced in the face of an arbi-
tration clause subject to certain exceptions and dis-
cretion—such as in the case of “undue delay”. 
While the notice to commence an arbitration is not 
required to have any particular form, it must be 
“clear and unequivocal” in showing an intention to 
arbitrate rather than litigate a dispute. A Statement 
of Claim communicates the opposite intention. 
Consequently, no arbitration had been commenced. 

The result of the court’s decision was that 
(1) Lafarge’s only potential recourse was to con-
vince the court to exercise its discretionary power 
under Alberta’s Arbitration Act to refuse to stay 
the proceeding because the City’s application to 
stay had been brought with “undue delay” or that 
(2) the City had “attorned” to the court’s jurisdic-
tion. The Court of Appeal refused to deal with 
these issues because the record was inadequate, 
and the case returned to the Court of Queen’s 
Bench. 

Court Must Stay the Action If Limitation 
Period Expired before Arbitration 
Commenced, even if That Leaves 
the Claimant without a Remedy 

For the case’s third trip to court, the City brought a 
motion to strike the action or, in the alternative, 
stay it. The court held that it could not consider 
whether to decline to stay the action because of the 
City’s delay because its jurisdiction to do so under 
the Arbitration Act expired with the limitation 
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period (i.e., had arbitration still been a possibility, 
the court would have undertaken a consideration of 
whether the City had been guilty of undue delay). 
The court reasoned as follows: 

when parties agree to a mandatory arbitration clause in their 
contracts, they must submit their claim to arbitration or risk 
having their litigation claim struck[.…] [O]nce the applicable 
limitation period for arbitration is over […] the Court’s 
supervisory role is also over[.…] [T]he issue of undue delay 
becomes irrelevant – even if it means that the party having 
commenced a court action is denied an avenue for recourse. 

While this position may seem to be rigid, there is an 
important underlying policy consideration: to enforce 
contracts between parties who have agreed to arbitrate. This 
imposes an onus on the parties to proceed with arbitration if 
they agreed to do so in their contract [emphasis added]. 

Expiry of Limitation Period Is Not “Undue 
Prejudice” to Prevent a Stay 

The court proceeded to consider whether the City 
had unduly delayed bringing the motion to strike in 
case an appeal court were to disagree with the 
above finding. Based on the facts of the case and 
existing case law on undue delay in the context of 
stay applications under the Arbitration Act, the 
court held that the City had not unduly delayed its 
motion by waiting 16 months after service of the 
Statement of Claim. The court was comforted by 
the fact that the City had asserted a jurisdictional 
defense at the outset of the proceedings and had 
not participated in the litigation in any meaningful 
way. 

The court concluded that the expiry of the limita-
tion period before the application to stay had been 
brought did not result in “unfair prejudice” to 
Lafarge, even though it meant that it had no rem-
edy. The court pointed out that the expiry of a 
limitation period always denies recourse to a 
claimant. Where the claimant had agreed to arbi-
trate rather than litigate, the expiry of a limitation 
period was not sufficient to amount to “undue de-
lay” and justify a court refusing to stay a court 
action. 

As mentioned above, the court held that the City 
had not waived its right to arbitration. Although, in 
Canada and elsewhere, it is possible for a party to 
attorn to a court’s jurisdiction and thereby lose its 

right to arbitrate, simply filing a pleading does not 
do so in all Canadian provinces, so long as an ob-
jection to the court’s jurisdiction is raised in a 
timely manner. 

In the result, the court struck the action and grant-
ed a declaration that Lafarge was statute barred 
from commencing its claim. 

Conclusion: If You Have Agreed to 
Arbitrate, Trying to Litigate Is Risky 

The Alberta courts’ conclusions underline a clear 
message that parties will be held to their agreement 
to resolve disputes by arbitration. A claimant who 
chooses to commence a court action in the face of 
an arbitration clause does so at its peril. In the 
Lafarge case, the defendant was permitted to wait 
until after the applicable limitation period expired 
before asking the court to strike the claim. Parties 
to arbitration agreements and their counsel should 
be cognizant of the relevant limitation periods and 
local rules on when jurisdictional objections must 
be raised, in order to avoid the potential risk of be-
ing left without a remedy. 

Alberta Court of Queen’s Bench 
January 21, 2015 
Dario J. 

CASE SUMMARY 

 

 

 

 

 

 
 
 

WHEN GOOD FACTS MAKE 
BAD LAW 
TRG Developments Corp. v. 
Kee Installations Ltd. 

Until recently, one of the few interpretive certain-
ties in Alberta’s Builders’ Lien Act, applicable 

Peter A. K. Vetsch 
Rose LLP 
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regardless of circumstance, was that a lien claim-
ant had to register a certificate of lis pendens,1 
providing notice of a lien action within 180 days of 
the date of registration of its lien; and if it failed to 
do so, s. 43 of the Act explicitly stated that the un-
derlying lien ceased to exist. This certainty no 
longer holds true across the board, as the Alberta 
Court of Appeal in TRG Developments Corp. v. 
Kee Installations Ltd. recently upheld both a 
Master’s decision and a subsequent appeal ruling 
from the Court of Queen’s Bench concluding that 
in a particular factual situation, the lien claimant’s 
obligation to register a CLP does not apply and its 
failure to do so does not invalidate its lien. 

Kee Installations and Universal Properties had 
contracted directly with land owner TRG Devel-
opments for the performance of work on a project. 
After a dispute arose in relation to the work, both 
Kee and Universal registered liens against TRG’s 
lands in August 2013. In response, TRG com-
menced an action to have the liens removed from 
title and issued Notices to Prove Lien to both 
lienholders. As required under the Act, both re-
sponded with Affidavits Proving Lien, which led 
TRG to adjourn its originating application in order 
to question each lien claimant on its Affidavits and 
review undertaking responses. 

The matter remained adjourned until February 
2014, when Kee and Universal filed their own ap-
plication to have the liens declared valid. The re-
turnable date for the application was two days 
before the expiry of the 180-day deadline for the 
filing of Universal’s certificate of lis pendens un-
der s. 43(1) of the Act. TRG sought and received a 
further adjournment of the matter to review and 
potentially question on undertaking responses, 
which extended the application date beyond the 
expiry of the 180-day limit for both liens. Almost 
immediately afterward, TRG wrote to the Land 
Titles Registrar to have the liens removed from 
title to the lands due to the lien claimants’ failure 
to register a CLP in time, after which it refused to 
participate further in the applications under the 
Act. Kee and Universal applied to have the liens 

restored to title despite having missed this unam-
biguous statutory deadline. 

The initial ruling in this case was released in May 
2014, when an Alberta Master directed that the 
liens should be restored on the basis that TRG as 
owner had waived any right to object to the missed 
CLP deadline. The Master acknowledged that s. 43 
of the Builders’ Lien Act expressly stated that a 
lien ceased to exist unless within 180 days of its 
registration an action is commenced in relation to 
it and the lien claimant registers a CLP with re-
spect to it, noting that the owner’s originating ap-
plication to have the lien removed itself satisfied 
the former requirement. With respect to the latter 
requirement, the Master stated that a CLP does not 
create any new rights but merely exists to provide 
notice of pending litigation to all interested or po-
tentially affected parties. In this case, both lien 
claimants had contracted directly with TRG, and 
there were no subcontractors or third parties who 
needed independent notice of the action. Further, it 
was the land owner itself who had commenced the 
action to have the lien claims determined: “They 
hardly need notice of their own action”. TRG had 
also sought and obtained adjournments that had 
pushed the potential determination of lien validity 
beyond the CLP deadline date. Having itself 
brought the lien issues before the court by way of 
its originating application, and having received ad-
journments that it then sought to use to defeat the 
subject matter of the overall action, TRG was held 
to have waived its right to argue that the lien 
claimants’ failure to register a CLP barred them 
from proceeding. 

The Master’s ruling was upheld by a Justice of the 
Court of Queen’s Bench in August 2014, who sim-
ilarly concluded that by actively engaging in the 
litigation process up to the lien expiry date and by 
placing issues of lien validity squarely in front of 
the court, the land owner had impliedly waived the 
obligation on the part of the lienholders to file a 
CLP. Since TRG and the two lien claimants were 
the only parties involved in the dispute, and TRG 
was clearly already aware of the lien claims, the 
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requirement to register a CLP could be interpreted 
liberally and remedially, and waiver could apply. 
The court clarified that the lienholders were not 
relieved from the obligation of giving notice but 
were relieved only from the procedural require-
ment of filing the CLP document after it had been 
established that effective notice had been provided 
to all impacted parties. Justice Veit concluded: 
“[I]t would be preposterous if the law deprived 
[the lien claimants] of a statutory right because 
they had failed to give notice to the land owner of 
the fact that the land owner had sued them”. 

The Alberta Court of Appeal unanimously upheld 
the decisions below but took a markedly different 
approach to the issue, avoiding any reference or 
reliance on waiver or estoppel and instead simply 
establishing a general legal precedent permitting 
lien claimants to avoid filing a CLP in certain fac-
tual circumstances. It drew a distinction between 
the two ways an owner can act to advance a lien 
matter under the Builders’ Lien Act: by issuing a 
Notice to Commence Action to the lienholder un-
der s. 45 of the Act or by filing an originating ap-
plication to remove the lien, as TRG had done 
here, under s. 48. The former step, although it 
compels the lien claimant to move the dispute for-
ward, does not require the owner to take any active 
steps in the action or take any formal position in 
the matter. In contrast, 

[w]hen an owner engages s. 48 [and files an originating 
application to have the lien removed], the validity of the 
lien and any issue with respect to non-compliance with the 
Act, is squarely before the Court. There is no question of 
non-compliance with s. 43. It makes no sense, in our 
opinion, to insist upon duplicate proceedings when an 
extent originating notice of motion has been brought by a 
landowner who calls upon the court precisely to consider 
the validity of the liens. In such circumstances, as we see 
it, there is no need to file a CLP. 

The Court of Appeal’s reference to duplicate pro-
ceedings is somewhat puzzling in light of the fact 
that all parties to this case (as well as the lower 
courts) were in agreement that the owner’s origi-
nating application satisfied the requirement in 
s. 43(1) that an action be commenced in relation to 
the liens. No party was suggesting that Kee and 

Universal had to file new statements of claim and 
commence separate proceedings in order to sal-
vage their lien claims. Only the CLP requirement 
in s. 43 was at issue. 

The Court of Appeal was careful to say that not 
every s. 48 originating application brought by an 
owner will automatically render the CLP require-
ments in s. 43 of the Act inapplicable: the particu-
lar circumstances of each case will govern the 
determination. However, where (1) there are no 
third parties adversely affected by the lack of a 
CLP and (2) the only person involved in respond-
ing to the lienholders’ claims is the land owner 
who itself is bringing the s. 48 application, it is 
highly likely that no CLP will be required despite 
the mandatory language of s. 43(1). The Court of 
Appeal concluded that in the present case, these 
criteria were met and no CLP was necessary, there-
fore ordering that the liens of Kee and Universal be 
restored to title. 

The decision in TRG Developments is somewhat 
understandable in light of the exact details of the 
case—in particular, the insular nature of the dis-
pute (with no subcontractors or third parties who 
could be impacted by the lack of a CLP), the own-
er’s clear knowledge of the lien claims and posi-
tion as applicant under the originating notice, and 
the combination of TRG’s multiple adjournment 
requests extending the matter beyond the 180-day 
CLP limit and its subsequent immediate notice to 
the Registrar as soon as this deadline passed. How-
ever, this may be a situation where good facts 
make bad law, as what once was a bedrock proce-
dural precondition for perfecting a statutory lien 
has now been opened to potential circumvention, 
with the likely result being a substantial increase in 
the coming years in CLP-related litigation. There 
are already multiple cases in Alberta, citing the 
initial Master and Justice rulings, which were re-
leased just months ago. 

This decision may also have a chilling effect on a 
land owner’s willingness to move expeditiously un-
der s. 48 in order to remove liens from title where it 
is under no pressure from financiers or potential 
purchasers to do so, now that this step may free the 
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lienholder from its obligation to register a CLP. 
What would motivate an owner to take active steps 
in a lien action, which would decrease the statutory 
responsibilities of the liening party, when it could 
simply wait to see whether the lien claimant 
complies with its express duties under the Act, 
particularly when any failure to so comply will au-
tomatically extinguish the lien? The Builders’ 
Lien Act is intended to provide an expeditious 
process for dealing with liens, but in certain 
cases, the result in TRG Developments will all 
but invite delay. 

Alberta Court of Appeal 
June 3, 2015 
Berger, O’Ferrall, Veldhuis JJ.A. 

________________________ 
1  A certificate registered on title that places on record the fact 

that litigation is pending in respect of a particular parcel of 
land. 
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EXPERT EVIDENCE: 
THE THRESHOLD TEST 
White Burgess Langille Inman v. 
Abbott and Haliburton 

After two recent Ontario Court of Appeal decisions 
(Moore v. Getahun and Westerhof v. Gee Estate, 
both summarized in earlier issues) clarified the role 
of experts in litigation, the Supreme Court of 
Canada has further elaborated on the threshold for 
admissibility of expert testimony in White Burgess 
Langille Inman v. Abbott and Haliburton. The 
court held that the mere fact that an expert 

may have an interest in, or connection with, the 
outcome does not automatically disqualify the ex-
pert and that the nature and extent of the interest 
must be considered. In the result, the expert’s evi-
dence met the threshold, as she had testified that 
she owed a duty to the court. The appearance of 
impartiality was said to play no part in the test for 
admissibility. 

Justice Cromwell explained that the analytical in-
quiry for the admission of expert opinion evidence 
is divided into two gatekeeping steps: 

1. The proponent of the evidence must establish 
the threshold requirements for admissibility 
established in R. v. Mohan, being relevance, ne-
cessity, absence of an exclusionary rule, and a 
properly qualified expert, and the additional 
factor established in R. v. J.-L.J., “in the case of 
an opinion based on novel or contested science 
or science used for a novel purpose, the reliabil-
ity of the underlying science for that purpose”. 

2. The judge must decide whether the potential 
risks are outweighed by the potential benefits of 
the evidence. 

While an expert’s lack of independence and impar-
tiality should be considered in relation to the 
weight to be given to the evidence if admitted, it 
also goes to the question of admissibility and 
should be addressed by a threshold requirement for 
admissibility as part of the “properly qualified ex-
pert” stage of the first gatekeeping step described 
above. However, meeting the threshold does not 
end the inquiry, as the expert’s independence and 
impartiality should be considered by the judge in 
exercising the discretion to exclude in the second 
gatekeeping step. 

The threshold test was set quite low, and “it will 
likely be quite rare that a proposed expert’s evi-
dence would be ruled inadmissible for failing to 
meet it”. The requirement is merely that the expert 
is aware of their primary duty to the court and able 
and willing to carry out that duty. While independ-
ence and impartiality should not be presumed ab-
sent a challenge, “the expert’s attestation or 

Joshua Strub 
Glaholt LLP 



Volume 32 • Number 1 • CONSTRUCTION LAW LETTER  
 

12  

testimony recognizing and accepting the duty 
will generally be sufficient to establish that this 
threshold is met”. Once met, the burden is on the 
party opposing admission to show a realistic con-
cern that the expert is unwilling or unable to com-
ply with the duty, at which point the proponent of 
the evidence must prove that the threshold is met. 

Supreme Court of Canada 
McLachlin C.J.C., Abella, Rothstein, Cromwell, Moldaver, 
Wagner, Gascon JJ. 
April 30, 2015 
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