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 What are Pay-When-Paid clauses: 
 contractual terms 
 often found in construction contracts between a contractor and its 

subcontractors 
 used to allocate the risk of an owner's non-payment from a contractor to the 

subcontractors 
 provide that a higher tier contractor will be required to pay a lower tier 

contractor only when the higher tier contractor has received payment, usually 
from the owner 

 Where an agreement that lacks a "Pay-When-Paid" clause, a 
subcontractor is entitled to payment for the work performed, 
regardless of whether the owner pays higher tier contractors 

 
 The effect of a Pay-When-Paid Clause is to transfer the risk of an 

owner's default to subcontractors, who may not be entitled to 
payment in the event of an owner's default or insolvency 

Transfer of Risk 



General view of the Courts about 
Contracts 

  

 Canadian courts have struggled with Paid-When-Paid 
clauses 

 General rules in common law are that courts: 

 should not interfere with the written agreements of 
contracting parties 

 strive to give effect to the parties' agreement as expressed in 
the words used in their contract 

 should not intervene and impute its own meaning if the 
words of the contract are clear 

 

 

 



Courts dealing with unfairness 

 On the other hand, "Pay-When-Paid" clauses can often result 
in unfair outcomes for subcontractors 

 Subcontractors may: 
 have little contact with the owner and may be unable to: 

 Rate the creditworthiness of the owner 
 take advantage of protections under a contract 
 know the project and challenges it faces 
 Know if the general contractor and owner are in dispute, 

perhaps in relation to unrelated works 

 be smaller and less able to bear the risk of nonpayment 

 This gives rise to an equitable argument in favour of the 
general contractor bearing the financial risk of owner default 



Court Decisions in Canada 

 Courts in Canada are not consistent 

 But all courts agree that: 

 effect will be given to Pay-When-Paid clauses only when 
the words of an agreement clearly indicate that a 
subcontractor will be paid after the owner pays higher tier 
contractors 

 Pay-When-Paid clause must be in writing 

 



Is Pay-When-Paid “normal” 
 

 

 Tam-Kal Ltd. v Stock Mechanical Inc., 43 CLR (2d) 94, 1998, 
the Ontario Court rejected a subcontractor's argument that a 
Pay-When-Paid principle existed in all construction contracts, 
even those lacking an expressly worded Pay-When-Paid 
clause 

 Even though in the normal course of business mechanical 
contractors pay their sub-subcontractors only after receiving 
payment from the general contractor, this does not imply 
that sub-subcontractors forego their right to payment when 
the general contractor defaults 



Ontario 
  Timbro Developments Ltd. v Grimsby Diesel Motors Inc. (1988), 32 

CLR 32 (Ont CA), clause was added to a standard form: 
 

 Payments will be made not more than thirty (30) days 
after the submission date or ten (10) days after 
certification or when we have been paid by the owner, 
whichever is the later. 
 

 The majority of the Ontario Court of Appeal: 
 gave effect to the clause 
 rejected the subcontractors' arguments that the contract provisions were 

ambiguous 
 found clause was sufficiently clear to conclude that "the subcontractor 

clearly assumes the risk of non-payment by the owner to the contractor"  

 Dissenting judge: the clause was strictly concerned with the timing of 
payments and should not put the subcontractor at risk 
 has not been adopted in any other Ontario decisions  



Ontario … after Timbro (1988) 
 

 Applied Insulation Co. v Megatech Contracting Ltd. (1994), 22 CLR 
(2d) 251 (Ont Gen Div) 
 clarified that a contractor cannot rely on a Pay-When-Paid clause in a 

subcontract when the owner's failure to pay the contractor is the result of 
an act or default on the part of the contractor 

 Harris Steel Ltd. v Seaboard Surety Co. of Canada, 2003 CanLII 49313 
(ON SC) 

 No extra charges will be accepted unless covered by a change order to this 
contract. 

 Terms of payment are progressively as invoiced and certified by prime 
consultant, subject to 10% holdback as per CCDC 2  Contract. 

 Court found: 
 the changes had been requested and performed and that the absence of a 

CO was not determinative 
 There was no Pay-When-Paid arrangement 

 lacked any language specifically making payment from an owner a precondition to 
payment of the subcontractor 

 such intention must be stated in the clear language of Timbro, or other language 'as 
clear or  . . .  even clearer' 



Nova Scotia 

 
 Arnoldin Construction & Forms Ltd. v Alta Surety Co. (1995), 

137 NSR (2d) 281 (NS CA) 
The balance of the amount of the requisition as approved by 
the Contractor shall be due to the Subcontractor on or about 
one day after receipt by the Contractor of payment from the 
owners. (…) Final payment shall be made on acceptance of the 
work by the Contractor.  
 
 Timbro 
Payments will be made not more than thirty (30) days after the 
submission date or ten (10) days after certification or when we 
have been paid by the owner, whichever is the later. 
 
 



Nova Scotia 
 

 Arnoldin Construction & Forms Ltd. v Alta Surety Co.  
 Court cited Timbro  as "the only Canadian appellate court authority 

on Pay-When-Paid clauses" and deemed to be "of persuasive 
authority" but not binding in Nova Scotia 

 Explained that different contractual language requires different 
consideration 

 Drew on a line of American case law in which courts considering 
"Pay-When-Paid" clauses distinguished a subcontractor's right to 
receive payment from the timing of that payment 

 Onerous contractual obligations require very clear wording 
 an intention so important cannot be buried in obscure language 

that would not alert the subcontractor that payment for the 
subcontract work was conditional on the owner paying the 
contractor 

 



Manitoba, Saskatchewan and 
British Columbia 

 

 All Canadian courts require clear and unambiguous 
language to give effect to a "Pay-When-Paid" clause 

 

 Division between courts in Ontario, which are more 
likely to support "Pay-When-Paid" provisions, and those 
in the rest of the country, which are more prone to 
strike them down  

 



Alberta 
 

 Alberta courts have not had the opportunity to consider 
"Pay-When-Paid" provisions 

 Relatively restrictive application of the principles of 
contractual interpretation in Alberta courts 
 particular the emphases placed on the objective 

interpretation of contracts based on what a reasonable 
person would infer from the words used (ATCO Electric 
Ltd., 2004 ABCA 215) 

 Alberta courts may be more likely to adopt the Ontario 
position 

 “Black letter” courts 

 

 



United States 
  Distinction between: 

 "Pay-When-Paid“ 
 "Pay-If-Paid“ 

 What American courts call a "Pay-When-Paid" clause differs from Canadian 
courts 

 "Pay-When-Paid“: 
 means that a contractor is required to pay subcontractors but that payment 

does not become due until after the contractor receives payment from the 
owner 

 general contractor still bears the risk of nonpayment and is required to pay 
subcontractors even if the owner defaults 

 simply postpones payment to subcontractors 

 "Pay-If-Paid“: 
 subcontractor's right to receive payment does not arise until after the 

general contractor is paid by the owner 

 There are conflicting decisions in the US over interpretation of these 
clauses, just as there is in Canada 

 In Canada, what we call "Pay-When-Paid" provisions would most likely be 
referred to as "Pay-If-Paid" clauses in the United States 

 



Conclusion 
 

 "Pay-When-Paid" clauses, to be legally valid, must be 
"as clear … or even clearer" than Timbro 

 US examples show that even “condition precedent” 
language may not be air-tight 

 Pay attention to its language stating that the 
subcontractor: 

 expressly assumes the risk of non-payment by the owner 

 that the subcontractor waives its right to payment for 
work in the event of default 
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